Wednesday,  3  December  1947 


Before : 


INTERNATIONAL  MILITARY  TRIBUNAL 
FOR  THE  FAR  EAST 
Chambers  of  the  Tribunal 
War  Ministry  Building 
Tokyo,  Japan 


Second  Conference 
On 

Procedure  Regarding*  Summation 


’1AJ0R  GENERAL  MYRON  C.  CRAMER, 

Acting  President  of  the  Tribunal  and 
Member  from  the  United  States  of 
America, 

HOF.  E.  STUART  KcDOUGALL,  Justice, 

Member  *rom  the  Dominion  of  Canada,  and 

IION.  BERNARD  VICTOR  A.  ROLIHG.  Justice, 

Member  **rom  the  Kingdom  oi  the  Netherlands. 


Reported  by 

Lorraine  Yelden 
Court  Reporter,  E.1TFE 


Appearances : 


~Q.r— the  .Prose_cutlon  Section 

f’r.  Joseph  B.  Keenan,  Chief  of  Counsel 


the  Defense  Section 

*  r.  George  Blev;ett 
’r.  John  G.  Brannon 
?r.  Alfred  ':t.  Brooks 
Mr.  George  A.  -\irness 
?*r.  Klyoshi  ITO 
Dr.  Ichiro  KIYOSE 
Mr.  Michael  Levin 
Mr ,  William  Logan 
Mr.  L,  J,  McManus 
M?.  Tosbio  OKAMOTO 
Mr.  N.  SACAGAWA 
Dr.  Kenzo  TAXAYAKAGI 
Dr.  UZAV/A 
Mr.  Ceorge  Yamaoka 


Zor  the  Secretariat 
None 


3 


The  proceedings  were  begun  at  1607. 

ACTING  PRESIDENT:  Since  the  last  conference 
we  had  v»ith  you  gentlemen  about  ten  days  ago  the 
Members  of  the  Tribunal  have  been  considering  the 
matter  and  this  is  a  general  outline  o'*  .hat  we  havj 
decided  in  the  way  of  the  final  arguments  and  summation 
in  general,  and  I  want  to  read  it  to  you  and  get  any 
comments  that  you  have  to  make  about  the  details  of  it. 

7irsfc,  full  written  summations  of  their 
arguments — that  means  arguments  of  prosecution  and 
defense — will  be  prepared  by  the  prosecution  and 
defense  and  will  be  lodged  with  the  Tribunal  and  with 
the  other  side.  Wherever  evidence  is  referred  to, 
exhibit  numbers  and  references  to  pages  of  the  record 
will  be  given.  These  may  be  given  in  footnotes.  These 
written  summations  will  be  read  in  court,  all  repetitious 
argument  and  references  to  exhibit  numbers  and  pages 
or  the  record  being  dropped  in  the  reading. 

In  reading  the  summations  the  prosecution  will 
open;  the  defense  will  follow;  and  the  prosecution  will 
have  the  right  to  reply  if  so  desired. 

Apart  from  their  summations  and  defense  of 
their  individual  clients,  counsel  for  the  defense  will 
be  permitted  to  lodge  and  read  summations  on  law  and 


general  phases.  Only  one  summation  will  be  permitted 
on  any  one  topic.  Only  one  counsel  will  be  heard  on 
behalf  of  the  prosecution  on  any  one  topic. 

Here  are  suggested  additions:  In  its  desire 
to  have  the  full  assistance  of  counsel  in  assemblying 
for  decision  the  material  bearing  on  the  complex 
issues  of  this  case,  the  Tribunal  has  not  imposed 
arbitrary  limits  of  time  to  be  occupied  by  the  speeches 
in  public.  This  must  not  be  construed  as  a  license 
to  indulge  in  prolixity  or  irrelevancy  in  the  written 
summations,  and  if  these  are  put  the  Tribunal  will 
restrict  the  amount  o'*  the  summations  which  it  will 
permit  read  in  public. 

I  might  say  the  background  of  this  is  as 
follows:  What  we  want  is  that  the  prosecution  and 
defense  put  in  their  various  documents.  They  will 
have  there  a  complete  history  with  reference  to  the 
page  number  of  the  transcript  or  exhibit  number,  or 
whatever  subject  they  are  covering,  so  that  we  can 
take  that  and  follow  it  right  down  in  its  completeness. 
While  you  have  noticed  those  various  references  need 
not  be  read  in  court,  we  want  a  complete  document  so 
we  can  go  to  work  on  those  documents  with  the  full 
story  of  everything  that  is  there  and  everybody  involved. 

HR.  JUSTICE  FcDOUGALL:  Those  title  pages 
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and  references  can  then  be  taken  in  the  record. 

KIR.  .-URNESS:  Did  you  say  "footnotes"?  Put 

them  in  footnotes'? 

§ 

MR.  JUSTICE  McDOUC-ALL:  Either  way  as  long  as 
they  are  not  read. 

MS.  LOGAN:  On  that  question  of  repetitiveness, 
of  course,  it  would  not  be  permitted — no  repetition  in 
one  individual  counsel's  arguracnt--but ,  for  example, 
supposing  some  other  accused  is  depending  on  some 
particular  piece  of  evidence  that  I  am  depending  on, 
does  that  mean  that  either  one  or  the  other  of  us 

must  drop  it  x*rom  our  argument? 

ACTING  PRESIDENT:  These  are  some  of  the 
things  we  want  to  get  your  comments  on;  how  it  is 
going  to  v/ork  out. 

MR.  LOGAN:  It  just  came  to  my  mind.  I  don't 
•'now  whether  there  will  be  such  an  occasion  but  I  can 
readily  imagine  that  there  might  be. 

MR.  JUSTICE  McDOUGALL:  I  think  the  answer 
to  that,  Kr.  Logan,  is  this.  The  Members  of  the  Tri¬ 
bunal  are  definitely  more  interested  in  what  you  put 
before  us  in  writing.  What  v/e  v»ant  is  to  get  your 
complete  argument  documented.  The  question  of  time 
is  a  very  difficult  one  and  on  that  I  have  a  question 
later;  but  the  condition  as  to  nonrepetitious  matter, 
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I  would  suggest  that  perhaps  the  answer  to  your 
question  might  be,  Mr.  Logan,  that  if  the  same  topic 
is  being  dealt  -ith  in  substantially  the  same  way, 
we  right  have  to  stop  one  counsel  who  is  follr'ing 
another  who  had  developed  the  same  subject.  But 
that  doesn't  mean  that  v»e  wouldn't  get  it.  I  per¬ 
sonally  don't  care  what  you  say  in  open  court — the 
shorter,  the  better. 

\7e  know  that  there  has  been  a  public 
statement  and  we  know  it  has  to  be  a  public  hearing, 
but  the  reason  for  the  dropping  of  the  page  refer¬ 
ences  and  exhibit  numbers,  and.  so  on,  and  putting  it 
in  '’ootnotes  is  to  limit  the  amount  o"  words  that  are 
going  to  be  spoken  and  taken  down,  for  that  reason 
we  hoped  that  we  could  get  some  assurance  that  if  no 
time  limit  is  fixed,  that  there  would,  be  really  some 
limit  to  it,  and  that  was  the  one  question  I  asked  the 
President  I  could  ask  at  this  meeting  and  he 
agreed:  Is  there  any  assurance  we  can  get?  7/e  know 
••■ithin  certain  limits  what  the  prosecution  will  be, 

I  imaginej  tut  with  twenty-five  addresses  of  defense 
counsel,  is  there  any  assurance  you  can  give  us  that 
t’-is  will  not  run  into  three  or  four  months  of  talk? 

MR.  LOGAN:  No  possibility  of  it. 

m.  JUSTICE  rcDOUC-ALL:  This  is  not  a  decision 
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°f  the  Tribunal  but  I  feel  very  strongly  on  it 
because  I  personally  will  not  get  much  good  out  of 
hat  you  say  over  the  iricrophone.  I  err.  too  busy  and 
there  are  too  nanv  distraction;.  I  ill  count  on 
"hat  I  read,  and  I  think  most  Members  c-'*  the  Tribunal 
feel  the  same  nay. 

LOGAN:  As  'ar  as  time  is  concerned,  the 
v/e  have  discussed  it,  one  month  rill  cover  it  all, 
I  am  cuite  sure. 

Mil.  JUSTICE  HcDOUGALL:  That  would  get  back 
to  your  original  twenty-five  days,  roughly. 

IxIR.  BRANNON:  My  personal  opinion — and  I  am 
not  speaking  for  the  group— is  that  there  will  be 
some  arguments  that  may  be  read  in  an  hour  and  a  half 
and  there  may  be  some  that  will  extend  over  past  a 
ray;  but  those  that  ’'ill  be  short  will  ^reatly  out¬ 
number  the  long  ones,  especially  if  it  is  in  writing. 

e  don't  consume  so  much  time  in  the  reading.  It  is 
extemporaneous  speaking  that  takes  a  long  time,  so  in 
talking  to  my  colleagues  I  v/as  surprised  to  learn 
that  many  of  them  didn't  think  that  they  "ould  exhaust 
over  two  or  three  hours  at  the  most.  That  is  why,  at 
the  last  meeting,  I  suggested  that  v/e  not  be  civen  a 
stated  time.  You  might  give  me  one  day  and  I  nay  take 
a  day,  otherwise  I  nay  take  only  an  hour  and  a  half, 
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as  I  ■’'ant  the  appearance  to  be  that  I  am  doing  ny 
best,  to  defend  my  client. 

MR.  JUSTICE  McDOUGALL*  0’  course,  if  you 
put  it  that  ’’/ay,  if  we  Rive  you  a  day  and  you  only 
need  an  hour,  if  ">e  give  you  unlimited  time  how  long 
arc  you  going  to  take? 

MR.  BRANNOIJ:  Hy  suggestion  is  that  I  will 
r:et  the  job  over  with  and  done  as  fast  as  I  can  with 
no  limit. 

MR.  JUSTICE  !!cD0UGA7.L:  I  personally  would 
like  to  feel  that  ”0  ere  not  going  to  lead  to  prolixity 
by  opening  this  thing  up. 

MR.  LOGAN:  I  don't  think  the  Tribunal 
should  have  any  apprehension  on  that  at  all. 

MR.  BROOKS:  Speaking  from  experience  in 
handling  these  documents,  since  the  summations  are 
going  to  be  in  writing  and  have  to  be  prepared  by  our 
mechanical  facilities,  that  is  going  to  limit  to  a 
great  extent  our  putting  anything  In  the  form  of  pro¬ 
lixity  in  these  arguments  because  ,fe  are  going  to  be 
crowded  with  the  services  we  have  in  processing. 

MR.  JUSTICE  McDOUGALL i  The  other  question  I 
was  just  asking  the  President  was  this.  There  is  a 
reference  in  this  memorandum  to  general  questions, 
questions  of  law.  Mas  the  defense  any  idea  of 
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allocating  that  work  to  any  individuals  and  making  a 
special  phase  of  it  for  a  given  time,  or  what? 

MR.  BRANNON:  I  think  vie  have,  Mr.  Keenan, 
a'^out  five  broad  subjects  that  >7e  wanted  to  cover 
by  argument  on  law,  and  I  think  vie  have  taken  most 
of  those  subjects  Trom  the  matters  touched  by  you  in 
your  opening  statement.  Now,  we  vould  like  to  be 
able  to  present  those  arguments  separately  from  the 
individual  arguments. 

!!R.  JUSTICE  UcDOUGALL:  As  a  general  argument? 

MR.  BRANNON:  As  a  general  argument  by 
individual  counsel,  maybe  four  or  "ive,  I  don't  know, 
and  then  a?ter  those  we  will  argue  our  individual  case. 
In  that  way  we  °eel  that  ->e  will  not  have  to  repeat 
g  ourselves  so  much. 

MR.  JUSTICE  McDOUGALL:  No.  In  your  thinking 
over  of  those  five  topics,  five  general  subjects, 
questions  of  lav/,  have  you  any  idea  as  to  time  or 
length  of  time? 

UR.  BRANNON:  We  feel,  I  think — and  I  stand 
to  be  corrected,  by  my  colleagues  if  I  am  wrong — that 
perhaps  a  two-day  period  would  suffice. 

MR.  JUSTICE  UcDOUGALL :  "^or  the  five  topics. 

MR.  BRANNON:  Our  interpretation  of  the  lav/, 
Judge.  For  example,  we  night  want  to  argue  The  Hague 


Convention  III,  commencement  of  war,  our  interpretation 
of  it,  and.  so  forth. 

MR.  JUSTICE  ROLING:  In  talking  about  general 
topics  as,  let  me  say,  the  fact  if  there  was  an  un¬ 
declared  war,  that  assumption  that  has  a  bearing  on 
several  individual  cases,  how  is  that  to  be  treated? 

Is  it  your  plan  by  one  of  the  counsel? 

IIR.  BRANNON :  I  can  say  it  will  definitely 
limit,  perhaps,  the  necessity  of  going  into  detail, 
but  Y7c  certainly  don't  want  to  be  hampered  in  our 
individual  arguments  on  those  particular  points.  That 
is,  I  think  you  can  trust  us  not  to  repeat  unless  we 
feel  it  is  necessary  as' applied  to  our  own  individual 
accused.  I  may  refer  to  something  like  this:  "I 
incorporate  herein  the  remarks  made  by  my  colleague, 

Mr.  Logan."  That  would  be  sufficient,  I  think. 

MR»  LOGAN:  You  might  also  point  out  that 
there  are  several  of  the  accused  who  have  special 
interest  in  one  or  two  points  of  law.  Instead  of 
treating  that  point  in  the  general  statements  of  the 
law  that  individual  accused's  counsel  will  cover  that 
in  his  individual  argument. 

MR.  JUSTICE  McDOUGALL:  In  other  words,  the 
defense  panel  are  really  coordinating  vour  work? 

MR.  LOGAN:  Very  much  so. 
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MR.  BRANNON:  7e  ar~  definitely  trying  to. 

!<ir,  JUSTICE  McDOUGALL:  If  you  think  along 

tu03e  lines-- 

1!R.  BROOKS:  We  have  had  more  than  ten 
meetings  on  this  situation  in  the  last  sir  weeks  or 

eight  weeks. 

MR.  JUSTICE  HcDOUGALL:  I  felt  great  appre¬ 
hension  about  the  ’'hole  thing  -hen  it  was  unlimited, 

but  I  don’t  fool  it  ouite  as  keenly  now. 

UR.  LOGAN J  I  don't  think  you  should  have 

any  misapprehension  about  that. 

HR.  KEENAN:  In  the  first  nla^e,  the  prosecu- 

tion  believes  it  is  e  plain  departure  from  the  nandete 
Of  the  Charter  in  requiring  the  prosecution  to  present 
its  argument  first.  That,  however,  is  to  be  decided 
by  the  Court  and  I  am  assuming  it  is  decided.  I 
thlnl:  it  is  wrong.  I  don't  think  the  Court  is  author¬ 
ized  to  direct  that  procedure  but  if  the  Court  inter- 
prets  the  Charter,  that  is  its  business. 

Secondly,  with  reference  to  no  time  limit. 

I  think  it  is  a  very  grave  error  and  will  lead  to  a 
very,  very  prolonged  argument  that  is  entirely  un¬ 
necessary  in  the  premises.  I  do  think  that  the 
employment  o<*  briefs,  and  I  imagine  the  Court’s  notes 
,ere  rough  on  the  subject-I  moan  they  were  not  intended 
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to  bo  complete  in  d  stall— that  no  would  bo  entitled 

to  present  briefs  as  would  the  accused. 

It  does  seem  to  me  that  the  long  recitation 

in  court,  as  suggested  by  the  defense  counsel  here 
of  one  day  per  accused, which  would  mean  twenty-five 
court  days  or  five  weeks,  is  entirely  unnecessary  and 
burdensome.  I  have  no  particular  individuals  in  mind 
but  I  have  observed  the  record  in  this  trial  and  the 
seal  of  counsel  for  the  accused.  I  think  it  is  im¬ 
proper  that  we  leave  the  matter  open. 

This  Court  is  thoroughly  familiar  with  the 

facts  that  wore  presented  in  this  case  and  it  does 
seem  to  ire  that  a  great  deal  can  be  said  in  a  short 
period  of  time  when  an  argument  is  carefully  prepared 
and  read  in  the  courtroom;  and  the  mere  contemplation 
of  listening,  sitting  in  the  courtroom,  for  five  weeks 
to  the  grinding  out  of  arguments,  most  of  which  will  . 
have  no  valuo  to  this  Court  other  than  the  study  that 
will  be  given  to  the  written  document,  it  seems  to  me 
that  with  the  permission  to  file  briefs  a  limitation 
of  two  hours,  or  at  the  most  a  half-day,  for  each  one 
to  meet  his  obligation  in  defending  his  individual 
accused  amply  takes  care  of  the  situation.  I  don’t 
think  that  much  will  be  used,  and  we  hear  from  accused 
counsel  during  these  meetings,  one  says  I  am  not  going 
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to  take  more  than  an  hour,  an  hour  and  a  half.  It  is 
just  hunnn  naturo  that  if  an  unlimited  time  is  given 
many  counsel  will  feel  it  necessary  to  take  all  the 
time  he  pleases. 

I  think  it  is  a  matter  for  direction,  in  a 
novel  case  of  this  type  I  very,  very  strongly  advoeato 
some  limitation  of  time  and  then  I  think  it,  should  be 
left  up  t.o  the  counsel  for  the  accused  not  to  employ 
any  more  of  that  time  than  he  had  to.  I  *vould  suggest 
that  if  a  limit  were  fixed,  it  vjould  bo  cuite  proper— 
this  is  merely  a  suggestion — to  have  a  counsel  '•ho 
feels  that  that  is  not  adequate  for  his  case  to  make 
an  application  to  the  Court  to  have  an  extension  of 
t  imo . 

In  the  Nuernberg  hearing  the  Court  did 
permit  Goering's  counsel,  and  perhans  one  or  too  more, 
to  have  additional  ti~e  than  the  individuals  v/ere 
expected  to  employ.  I  just  think  v/e  are  going  to  run 
into  something  chaotic,  long  drav?n  out,  and  I  don't 
think  it  has  merit,  the  suggestion  --  I  think  that  it 
cannot  bo  said,  !Tr.  President,  that  v/hon  the  right  to 

file  a  brief  is  given  to  each  individual  accused  that 

( 

he  is  in  any  danger  of  having  his  rights  ignored  or  not 
fully  protected. 

I  had  thought  that  there  v,ould  be  a  concrete 


14 


plan  for  a  certain  length  of  time  for  discussion  of 
the  law  and  perhaps  a  certain  length  of  tine  addressed 
by  one  or  more  counsel  to  whether  or  rot  there  had  boon 
a  conspiracy  shown  or  a  crime  committed.  It  night  be, 

I  recognize,  among  these  accused  that  there  are  several 
classifications.  From  the  viewpoint  of  the  prosecution 
one  or  two  of  the  accused  occupy  very  peculiar,  unique 
%  positions,  and  it  ~’OUld  require  ample  argument,  both 

for  the  prosecution  and  the  defense,  to  cover  their 
cases,  but  I  most  respectfully  urge  that  some  limita¬ 
tion  of  time  be  placed  upon  this  argument. 

ACTING  PRESIDENT:  As  to  the  time,  there  are 
two  elements.  One  is,  this  has  been  a  two-year  trial 
and  you  can't  cut  it  too  short  to  give  a  proper  length 
of  time  for  both  the  prosecution  and  defense.  The 
#  other  is,  if  we  set  a  limited  time  that  is  too  short, 

we  are  afraid  that  your  final  statements  over  all  the 
facts  and  law  and  everything  else  that  we  want,  with 
the  citations,  will  not  be  as  thorough  as  they  should 
be.  Now,  we  want  to  match  those  two  together. 

MR.  KEENAN :  That  sounds  logical.  Bifirbc  on 
that  very  point,  is  it  not  true  that  this  Court  could 
cive  the  same  amount  of  study  and  consioeration  to  an 
argument  that  is  lodged  in  writing  with  the  Court, 
whether  it  is  repeated  in  upon  court  or  not?  Y/het  is 
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the  purpose  of  long  arguments  in  a  courtroom? 

MR.  BRANNON:  It  is  a  Charter  provision. 

MR.  KEENAN?  The  Charter  says  only  that  there 
shall  bo  summations  by  both  sides. 

HR.  LOGAN:  It  also  provides,  as  I  remember 
it,  the  accused  should  hear  everything  that  goes  on  in 
oourt. 

HR.  KEENAN:  Everything  that  go;s  on  In 
court,  but  why  insist  on  having  all  the  arguments? 

The  arguments  are  no  part  of  the  evidence;  at  least 
I  hope  not.  The  evidence  is  already  before  the  Court. 
It  is  a  matter  now  of  summing  up  to  assist  the  Court. 
It  isn't  an  opportunity  for  an  exhibition;  wo  v/ant  no 
^ippoc’rone  out  of  this  trial. 

MR.  LOGAN:  It  is  a  different  matter  if  one 
accused  makes  an  accusation  against  another  accused 
in  summation  both  of  the  accused  should  know  it,  and 

there  is  no  other  way  they  can  know  it  except  hearing 

/ 

it  orally  in  court. 

MR.  KEENAN:  V/hat  arc  you.  going  to  do  about 
it?  Arc  you  going  to  have  accused  No.  1  come  back  and 
moke  another  argument  in  open  court? 

??R.  LOGAN:  Accused  No.  1  would  at  least 
have  an  opportunity  to  answer. 

MR.  KEENAN:  Why  should  accused  No.  1  have  an 
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opportunity  to  answer?  If  accused  No.  7  makes  an 
accusation  against  accused  No.  3,  is  accused  No. 3 
going  to  answer  No,  7? 

I.!R.  LOGAN:  I  think  it.  is  tire  that  this 
Tribunal  was  advised  of  the  fact  that  the  prosecution 
are  not  tho  only  ones  that  have  a  corner  on  this  argu¬ 
ment  of  saving  time.  I  think  the  defense  has  done 
its  utmost,  v'ith  all  that  it  has  had  to  contend  with, 
in  getting  this  case  over  as  quickly  as  possible. 

Some  of  us  have  culled  through  our  documents  that  v/e 
intended  to  present  and  v/c  have  ditched  them  as  repeti¬ 
tive,  corroborative,  and  so  forth,  and  I  don't  see 
why  tho  prosecution  should  continually  bring  that  up 
as  if  it  is  our  fault. 

Furthermore,  Mr.  Keenan,  with  respect  to 
summation,  v/e  American  attorneys  ’eel  it  tc  car  duty 
to  try  to  present  our  summation  in  a  scholarly  manner, 
in  an  orderly  procedure,  as  something  that  history  will 
record.  We  are  not  trying  in  any  way  v/hatsoever  to 
drag  this  trial  out. 

That  is  our  position  and  v/e  are  conscientious 
about  it.  V/c  want  to  assure  you  and  the  Tribunal  that 
that  is  our  position. 

KR .  KEENAN:  I  nm  speaking  from  the  cold  record 


in  this  case — there  is  nothing  personal  addressed  to 
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anyone,  nor  am  I  adverting  to  the  conduct  of  any 
accused's  counsel — but  I  would  say  that  at  least  one- 
third  of  this  record  was  filled  "ith  unnecessary 
comment  in  the  courtroom  of  counsel.  That  is  a  con¬ 
servative  estimate  and  I  have  no  reason  to  believe 
there  is  any  change  of  attitude  in  that  respect. 

MR.  LOGAN:  Of  course,  Mr.  Keenan,  you 
probably  do  realize  it  but  have  "orgotten  it  for  the 
moment,  that  wg  have  h-d  difficulties  with  Japanese 
counsel  and  Japanese  accused  in  deciding  just  what, 
evidence  is  to  be  presented  and  what  is  not.  If 
there  have  been  any  delays,  that  is  where  they  lie. 

It  is  a  difficulty.  Wo  have  had  something  to  overcome. 

MR.  JUSTICE  McDOUGALL:  This  is  a  meeting 
to  decide  what  we  are  going  to  do.  T7c  are  now  getting 
into  an  argument  between  defense  and  prosecution. 

MR.  BLEWETT:  Mr.  President,  for  the  written 
summation  prepared  and  lodged  with  the  Tribunal,  how 
much  time  would  you  require  that  before  the  presenta¬ 
tion?  Would  you  say  three  days,  the  same  cas  Tor  the 
affidavits? 

ACTING  PRESIDENT:  Three  days  or  as  soon  as 
you  can,  but  we  want  to  know  about  your  mechanical 
troubles  that  you  will  have  on  that.  I  think  you  can 
probably  do  it  without  any  trouble  by  making  it  three 
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days  ahead,  can  you  not? 

MR.  BLEWETT:  We  probably  could  be  able  to 
do  it.  I  don't  know  whether  we  still  have  the  force 
we  had  while  we  were  putting  on  the  general  phases  or 
not.  It  probably  has  been  very  much  depleted  because 
as  people  have  gone  and  takon  other  positions  their 
jobs  have  not  been  filled. 

MR.  KEENAN:  I  can  state  this,  Mr.  Blewett, 
that  as  soon  as  we  got  through— "'c  have  to  go  first— 
as  soon  as  we  finish  you  can  have  practically  our 
v/holc  processing  personnel  if  you  want  it. 

MR.  BLEWETT:  That  would  bo  a  groat  help. 

MR.  KEENAN:  Because  they  arc  hero  to  serve 
a  common  purpose.  We  would  be  very  glad  to  do  that, 
any  mechanical  assistance  that  is  possible. 

MR.  JUSTICE  McDOUGALL:  You  will  need  some¬ 
thing  to  prepare  your  reply. 

MR.  KEENAN:  I  am  not  so  sure  about  that. 

MR.  JUSTICE  McDOUGALL:  That  is  one  of  the 
possibilities . 

I'R.  JUSTICE  HOLING:  Is  the  prosecution 
prepared  to  start  at  once  after  closing  of  the  evidence? 

MR.  KEENAN:  Yes,  we  will  be.  We  take  it 
that  v?e  can  expect  this  hearing  to  consume  another 
tv/o  weeks  at  least. 
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ffi.  BRANNON:  7111  we  have  the  benefit  of 
seeing  the  prosecution's  argument  before  ours  is  pre¬ 
pared? 

IK,  KEENAN:  I  made  the  statement  before  that 
just  •'s  soon  as  <•©  have  it  finished,  Mr.  Brannon,  we 
will  be  very  glad  to  lodge  it  with  the  Court  or,  if 
it  takes  a  little  longer  for  the  translation,  we  would 
bo  very  glad  to  turn  over  the  English  copies  to  you 
when  they  are  completed. 

HR.  YATIAOKA:  That  would  bo  very  helpful. 

MR.  BRANNON:  Xn  other  courts,  Mr.  Keenan, 
as  wo  sit  back  and  listen  to  the  prosecution  orally 
argue  their  case  wo  can  immediately  get  up,  answering 
extemporaneously;  this  way  re  are  encumbered  with  the 
writing  nrocess  so  if  you  could  hole  us  in  advance 
like  that  it  would  bo  very  much  appreciated. 

HR.  KEENAN:  There  will  bo  some  things  in  our 
summation  that  rill,  I  think,  properly  set  forth  our 
views  as  to  liability  and  I  think  ''•ou  ought  to  have 
that.  I  think  it  may  shorten  your  arguments  because, 
for  example,  our  claims  as  to  responsibility  of  army 
o  '’'’leers  and.  the  like,  or  diplomats,  and  what  our 
theory  is ,  I  think  you  ought  to  have  that  in  order 
"■hat  you  could,  bettor  prepare  your  defense.  That  is 
sot  forth  adequately  in  our  opening  statement. 
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ra.  LOGAN :  That  will  bo  vory  helpful. 

HR.  KEENANi  And  I  think  wo  could  oven  do 
this:  thot  If  we  don't  hnvo  our  summation  completed 

oven  in  its  final  form  wo  mould  bo  very  find  to  got 
out  o  draft  for  you  sotting  forth  what  our  legal 
pronositlons  are  with  respect  to  the  various  accused. 

I  think  no  con  be  helpful  that  may,  and  you  can  bo 
sure,  !*r.  Logan,  mo  mill  bo  more  than  anxious  to  do 
it.  It  is  not  tho  typo  of  trial  whore  me  hnvo  any 

desire  to  hold  anything  bock. 

!!R.  LOGAN:  Knowledge  of  that  ”Ould  perhaps 

shorten  the  defense's  summation  ahead  of  time. 

MR.  BRANNON:  As  I  understood  the  Justice  to 

say  last  time,  it  would  be  greatly  appreciated  by  him 
if  tho  defense  could  answer  the  prosecution's  allega¬ 
tions.  Whether  tho  prosecution  goes  first  or  not,  it 

v/ould  be  immaterial. 

HR.  LOGAN:  Y/o  must  have  it  in  advance. 

j.-r.  BRANNON:  That  in  why  I  am  bringing  up 
tho  question. 

HR.  BHP0XS:  I  was  going  to  say  that  if  tho 
prosecution's  statement  is  accurate  and  is  carefully 
prepared,  it  mill  undoubtedly  save  an  enormous  amount 
of  time  on  tho  part  of  tho  defense  in  answering  and 
mould  possibly  eliminate  our  going  into  many  points  of 
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~,ct  as  v/ell  os  law  if  It  is  clearly  and  concisoly 
sliced  on  the  record  end  if  the  statements  and  refer¬ 
ences  ■'.*.0  the  record  arc  checked  beforehand  so  that  v:o 
’.’ill  not  have  to  point  out  innumerable  misquotations 
and  orrors. 

!T{.  KEENAN:  I  think  too,  General  Kramer, 
that  70  could  agree  to  this.  I  see  no  reason  v/hy  we 
shouldn't.  ..e  are  taking  this  up  in  sections,  not 
exactly  following  the  presentation  as  was  broken  down 
for  the  presentation  of  the  case  itself,  but  as  wo 
finish  the  various  sections  we  can  turn  those  over,  . 
turn  conies  over  to  the  accused.  ?or  example,  the 
anchurian  phaso  the  China  phase,  arcalready  finished 
as  to  the  racts  and  the  evidence,  and  v/e  would  be 
glad  to  turn  that  over  to  you  very  shortly  because 
I  think  as  much  advance  information  as  you  can  get 
.’.ill  be  beneficial  to  both  of  us.  V/e  are  looking  to 
the  same  thing. 

IIR.  LOGAN:  Nay  I  ask  this  question:  Is 
there  to  be  a  general  argument  by  the  prosecution  in 
addition  to  taking  each  one  o^  the  accused  separately? 

JIR.  KEENAN:  Yes,  at  this  time  I  suggest— 

I  think  I  c id  it  in  the  last  meeting — that  the  Court 
could  give  us  some  directions  because  of  the  extra-, 
ordinary  nature  of  this  trial.  I  think  sometimes  that 
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is  cone  in  national  domestic  trials  v/here  there  are 
meetings  between  counsel  and  the  court.  For  example, 
the  ouestion  of  jurisdiction.  Now,  that  question  has 
been  raised  already  and  I  believe  that  the  Court  over¬ 
ruled  the  motion  of  the  accused  as  to  the  jurisdiction. 
I  don't  know  whether  the  question  is  open  or  not.  I 

would  like  to  know  about  it  because  it  certainly  would 
save  some  time. 

I  might  statu,  ilrst  of  all,  that  as  to  the 
Jurisdiction  of  this  Court  and  of  the  right  of  General 
MacArthur  to  establish  it,  the  prosecution  doesn't 
intend  to  oPfer  any  law  or  argument  whatsoever.  We 
take  it  that  this  Charter  es  it  stands  is  binding 
upon  the  accused,  binding  upon  the  prosecution,  and, 
vith  great  respect,  binding  upon  the  Court  itself. 

>r,  as  to  questions  of  jurisdiction,  we  would  like  a 
direction  from  the  Court.  First,  is  it  a  matter  that 
the  Court  cares  to  hear  anything  about  at  all? 

ACTING  PRESIDENT:  Of  course,  that  question 
of  jurisdiction  was  taken  up  at  the  very  start.  I 
think  at  the  time  of  indictment,  -/hen  the  accused  were 
arraigned,  or  shortly  after,  and  then  the  defense 
started  to  enter  into  that  argument  again  at  the  close 
of  the  prosecution's  case.  I  have  forgotten  his  name- 
some  Japanese  attorney— had  a  long  document  on 
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international  law  and,  as  I  remember  it,  Justice  V/ebb 
t  that,  tine  told  him  that  that  was  not  the  proper 
time  to  present  it  but  that  he  would  have  a  chance 
to  present  it  at  the  end  of  the  case. 

KEENAN:  Then  the  question  is  open? 

I3U  LEVIN:  Might  I  interject  this?  I  think 
General  Cramer  has  reference  to  Dr.  TAKAYANAGI's 
argument.  That  was  not  the  proposed  argument  on 
Jurisdiction  at  all  but  on  the  legal  questions  involved, 
the  question  of  conspiracy  under  the  Charter,  and 
President  V/ebb  did  state— and  I  think  it  was  repeated 
on  subsequent  occasions -that  he  would  have  an  oppor¬ 
tunity  to  present  that  argument.  It  is  my  recollection 
that  after  the  ouestions  of  Jurisdiction  were  argued 
toe  Tribunal  denied  the  motions  and  stated  that  it 
o.ild  He  a  decision  in  a  subsequent  opinion.  I  have 
examined  the  record  only  recently _ 

f!R*  It  says,  "for  reasons  that  v/ill 

be  given  later." 

i'P.  JUSTICE  McDOUGALL:  Isn’t  this  question 
perhaps  more  academic  than  practical  at  the  moment, 

"or  two  reasons?  While  it  has  been  held  out,  by  im¬ 
plication  if  you  like,  that  something  more  could  be 
said  by  the  defense  on  this  question-this  legal  question 
O'  jurisdiction— there  are  two  points.  First  of  all 
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we  don't  propose  and  I  don't  suppose  you  propose  to 
o  fer  the  same  arguments  over  again.  There  may  be 
some  new  arguments  on  that  question  of  jurisdiction, 
but  as  those  v/ill  be  covered  in  your  two  days  of 
general  argument  I  think  we  can  afford  to  be  generous 
and  say,  even  if  there  are  new  points,  that  would  be 
the  time  to  raise  them.  If  there  are  no  new  points 
v/e  don't  want  the  same  arguments  over  again. 

lm*  KEENAN:  The  trouble,  Mr.  Justice,  is, 

I  think,  there  may  be  some  confusion  in  the  mind  of 
counsel  as  to  just  what  matters  have  been  determined. 
You  talk  about  jurisdiction.  It  is  natural  to  e::pect 
that  there  is  going  to  be  a  discussion  on  what  con¬ 
stitutes  aggressive  warfare,  but  I  am  talking  now, 
Tirst  of  all,  about  the  right  of  the  Supreme  Allied 
Commander  to  establish  this  Tribunal  and  to  define 
the  crimes  as  set  forth  in  the  Charter. 

JUSTICE  McDOUGALL:  As  I  understand  It, 
br.  Keenan,  and  I  think  a  number  agree  with  me  if 
not  all,  that  we  heard  notions  attacking  the  juris¬ 
diction  of  this  Tribunal— the  pure  question  of  law 
that  the  Tribunal  had  no  right  to  sit  and  adjudicate 
on  the  counts  of  this  Indictment.  That  was  fully 
argued  and  those  motions  were  all  denied  or  dismissed. 
Therefore,  the  Tribunal  has  jurisdiction  to  hear  the 
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counts  in  the  Indictment.  Now,  as  to  the  question  of 
aggressive  war,  that  is  another  question  entirely; 
it  has  nothing  to  dc  with  the  first. 

MR.  KEENAN :  That  is  right. 

HR.  JUSTICE  McDOUGALL :  The  question,  what 
is  aggress iv9  war  and  what  isn't,  is  a  matter  for 
argument  undoubtedly,  or  whether  this  is  an  aggression, 
t  adopting  the  Nuernborg  attitude.  In  the  Nuernberg 

case  they  said  this  at  least  comes  into  the  field 
and  that  is  a  question,  of  course,  which  will  have 
to  be  decided. 

MR,  KEENAN:  We  expected  to  do  that. 

MR.  JUSTICE  McDOUGALL:  That  has  nothing 
to  do  with  jurisdiction,  in  my  opinion. 

UR.  KEENAN:  I  thought  not. 

^  MR.  JUSTICE  McDOUGALL:  It  is  a  question  of 

law,  perhaps  mixed  law  and  fact;  but  the  question  of 
Jurisdiction  has  been  decided. 

HR.  KEENAN:  I  don't  raise  that  question  at 
this  time  to  put  any  vexatious  matter  before  you. 

S.1nce  we  have  the  obligation  to  go  forward  we  don't 
want  to  anticipate  an  argument  if  '”e  don't  have  to 
because  we  intend  to  make  our  summation  completely 
cover  all  matters  that  vie  think  are  "ermane,  even  to 
anticipating  the  arguments  o*’  the  accused  counsel. 


MR.  JUSTICE  McDOUGALL:  I  do  think  that  the 
implications  from  certain  remarks  from  the  Bench,  that 
the  air« should  be  cleared  on  that  question  as  to  what 
argument  is  to  be  made  or  such  questions. 

MR.  'TJRNESS:  I  think  Dr.  TAKAYANAGI's 
argument  was  to  state  the  defense's  theory  of  the 
law  in  answer  to  the  statement  by  Mr.  Keenan  in  his 
opening  statement  as  to  what  their  theory  of  the  law 
was.  He  thought  therefore  it  was  proper  for  the 
defense  to  make  such  a  statement  at  that  time. 

MR.  BRANNON:  And  that  has  to  be  fully 
answered  yet. 

The  right  of  the  Supreme  Commander  to 
constitute  the  Tribunal,  I  don't  think  we  intend  to 
bring  up  at  all  although  they  intend  to  renew  the 
earlier  motions  that  were  made. 

MR.  JUSTICE  McDOUGALL:  I  have  never  under¬ 
stood  that. 

ACTING  PRESIDENT:  I  want,  to  ask  Hr.  McManus 
about  that.  He  said  he  wanted  to  join  in  those  motions. 
V/hat  do  you  mean?  v'hat  motions? 

MR.  McMANUS:  Before  American  counsel  came 
here  there  were  several  of  the  accused  represented  by 
counsel,  those  men  who  were  on  the  spot  at  that  time. 
There  were  four  or  five,  or  maybe  eight  or  nine 
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notions  made  and  v.-hich  only  the  American  counsel 

representing  those  four  or  five  Jodned  in;"but  the 

.  ^  * 

other  accused  did. not  Join  in.  So  v/hen  American 
counsel  arrived  for  the  other  accused,  why  they  have 
not  joined  in  those  motions. 

ACTING  PRESIDENT:  V/hat  was  ‘the  nature  of 
those  notions? 

HR.  HcMANUS:  All  the  motions  that  were  made 

before  we  arrived  here. 

MR.  LEVIN:  Motions  of  jurisdiction. 

ACTING  PRESIDENT:  Haven't  you  covered  all 
that  v/hen  you  made  your  motion  to  dismiss  at  the  end 
of  prosecution's  case? 

MR.  KEENAN:  If  it  would  give  the  accused 
any  comfort  to  follow  the  American  practice  in 
criminal  trials  where  there  are  juries  to  renew  the 
motion  at  the  end  of  all  the  evidence  which,  I  take  it, 
is  merely  a  matter  of  preserving  rights  technically  on 
appeal-- 

MR.  BRANNON:  Not  admitting  a  waiver,  in 
other  words. 

MR.  KEENAN:  — \"e  certainly  have  no  objection 
to  having  the  record  show  that  all  motions  were  made 
on  behalf  of  all  accused. 

I®.  JUSTICE  HcDOUGALL:  That  could  be  stated 
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in  your  summation  in  one  paragraph. 

MR.  McMANUS:  I  wanted  to  check  my  client's 
interest  to  know  that  he  joined  all  the  motions — I 
intended  to  make  no  argument — presented  before  we 
arrived.  I  just  wanted  to  make  sure  that  my  client's 
rights  were  protected  by  having  joined  in  those  motions. 
’.Vith  Mr.  Keenan's  concession  I  am  sure  I  shall  be 
satisfied . 

MR.  BROOKS:  That  can  be  done  in  summation 
by  a  mere  statement. 

MR.  KEENAN:  Or  it  could  be  done  in  a 
stipulation  if  it  means  anything.  It  could  be  done 

in  three  lines  in  the  courtroom  and  there  would  be  no 

i 

objection  to  it — renewing  all  motions  and  letting  the 
Court  take  any  action  it  wants,  but  without  any 
argument.  Is  that  correct? 

DEFENSE  COUNSEL  (Unanimously):  Yes. 

ACTING  PRESIDENT:  That  could  be  done  at  the 
end  of  all  the  evidence  before  the  arguments  start. 

MR.  LOGAN:  Then,  of  course,  there  is  an 
additional  notion  which  also  can  be  included  in  summa¬ 
tion  that  not  only  has  prosecution  failed  to  make  out 

a  case  but  on  the  basis  of  the  evidence  adduced  in  the 

\ 

defendants'  case,  it  now  shows  that  they  are  innocent, 
that  there  is  no  evidence  beyond  a  reasonable  doubt. 


MR.  KEENAN:  I  really  don't  see — 

MR.  JUSTICE  McDOUGALL:  It  really  doesn't 
matter.  It  is  hardly  necessary  to  put  it  in;  you 
would  only  embarrass  the  Tribunal. 

MR.  KEENAN:  Unless  v/e  are  advised  to  the 
contrary  that  the  question  as  to  Jurisdiction  ha3 
already  been  passed  upon  by  the  Court,  v/e  do  not  need 
to  address  any  arguments  purely  as  to  Jurisdiction 
in  summation. 

MR.  BRANNON:  I  didn't  understand  that  to 
be  the  case  at  all.  Dr.  TAKAYANAGI  has  been  given 
permission  to  make  his  argument  and  it  is  all  prepared 
I  know  he  intends  to  make  it  and  the  majority  of 
defense  counsel  would  like  him  to  make  it;  but  I 
Just  withdrew  from  his  argument  the  element  of 
attacking  the  right  of  the  Tribunal  to  sit,  that  is, 
the  Supreme  Commander's  appointment  of  the  Tribunal. 
That  issue  is  out;  but  he  will  attack  the  Jurisdiction 
of  the  Court  in  another  sense.  We  want  to  be  on 
record  as  not  agreeing  to  waiving  argument  on  Juris¬ 
diction. 

MR.  FURNESS:  When  you  say  that  issue  is 
out  you  mean  out  of  his  argument. 

I-®.  BRANNON:  And  probably  will  not  be 
argued  as  a  general  matter  at  all. 
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MR.  KEENAN:  We  expect  them  to  repeat  the 
same  argument. 

MR.  JUSTICE  IIcDOUGALL:  He  wasn't  allowed  to 
finish  it.  He  got  started  and  was  stopped.  Is  that 
a  very  lenrthy  argument? 

MR.  BRANNON:  Not  too  long. 

MR.  LEVIN:  About  forty  pages,  I  believe. 

MR.  BRANNON:  That  is  typewritten,  not  legal 

size. 

MR.  LEVIN:  It  shouldn't  take  over  an  hour 
and  a  half. 

?!R.  JUSTICE  ROLING:  It  involved  a  problem 
of  fact  too;  it  wasn't  only  a  question  of  law,  as  I 
remember.  It  was  depending  on  •'’acts  that  had  to  be 
proved . 

MR.  LOGAN:  That  is  right. 

MR.  JUSTICE  McDOUGALL:  Of  course,  that  is 
still  a  question  of  jurisdiction.  There  were  certain 
phases  in  which  the  '"acts  weren't  proved  and  we 
naturally  couldn't  deal  with  until  the  facts  were 
prcved  to  bring  them  within  the  scope. 

MR.  KEENAN:  I  don't  think  I  understand  that. 
MR.  JUSTICE  ROLING:  To  »ive  an  example, 

Mr.  Keenan,  there  was  a  question  of  our  jurisdiction 

» 

in  the  Russian  a "fair  because  it  was  said  the  Russian 


31 


wnr  had  nothing  to  do  with  the  Pacific  war.  That  Is 
a  ouostlon  that  couldn't  be  decided  In  the  beginning 
because  we  didn't  know  a  thing  about  the  facts}  now 
the  facts  are  there. 

MR.  KEENAN:  That  is  more  a  question  of 
"hether  or  not  there  has  been  a  proof  of  a  crime,  or 

is  it  a  question  that  really  runs  to  the  Jurisdiction 
of  the  Court? 

MR.  JUSTICE  ROLIKG:  Jurisdiction,  I  think. 

MR.  JUSTICE  McDOUOALL:  It  might  go  to  the 
jurisdiction  of  the  Court. 

KEENAN:  We  will  have  to  study  that. 

MR.  JUSTICE  McDOTJGALL :  Just  take  an  example. 
Suppose  they  referred  to  the  South  African  War  of  1900. 
Until  we  got  the  facts  connecting  the  South  African 
'ar  of  1900  or  the  Crimean  War  of  1864  with  the 
Pacific  War  of  1941  there  might  be  a  question  there 
that  it  didn't  come  within  the  scope  of  this  declara¬ 
tion  or  that  declaration  or  the  Charter,  until  the 
dates  of  that  war  were  given  and  the  facts  proved. 

That  is  all  Judge  Holing  has  in  mind. 

UR.  KEEMAN:  I  think  I  understand  what  you 
mean  by  jurisdiction. 

iT<.  McMANUS:  I  have  one  other  point,  General. 
It  is  purely  administrative;  but,  Ifr*.  Keenan,  do  you 
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have  a  stenographic  pool  whereby  one  or  two  of  the 
defense  counsel  might  call  upon  a  stenographer  from 
that  pool?  The  reason  I  state  that  is  because 
Mr.  Blewett  and  I  are  sharing  the  same  secretary — 
this  is  purely  an  administrative  defense  problem — 
but  Mr.  Blewett  is  preparing  TOJO's  case  and  I  have 
to  work  on  the  summation  to  start  right  in,  so  it  is 
very,  very  difficult  for  one  secretary  to  handle  the 
situation  as  it  is  now. 

MR.  KEENAK:  I  don't  think  we  have  to  burden 
this  meeting  with  that.  We  will  let  you  have  any 
stenographic  service  if  we  don't  need  it  ourselves. 

MR.  JUSTICE  ROLING:  I  am  still  not  quite 
clear  about  one  point.  Did  you  state,  Mr.  Keenan, 
that  the  prosecution  will  present  its  summation  in 
general  phases  and  not  individual  phases? 

MR.  KEENAM:  We  intend  to  discuss  some  of  the 
phases  in  the  manner  in  which  they  have  been  presented 
in  the  prosecution's  case.  For  example:  We  intend  to 
discuss  the  Manchurian  phase  as  such;  we  intend  to 
discuss  the  China  phase  as  such;  we  intend  to  discuss 
the  Soviet  phase;  vie  intend  to  discuss — rather  grouping 
together — the  ABCD,  or  the  Western,  Powers.  We  are  not 
going  to  follow  the  outline  that  we  used  in  presenting 
the  evidence  because  we  think  it  necessarily  cumbersome. 
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It  will  be  simplified;  but  we  will  discuss  the  law 
of  the  case;  we  will  discuss  or  claim  that  a  con¬ 
spiracy  took  place  and  the  various  parts  of  it,  break 
it  down  into  those  sections.  Then  v/hen  we  get 
through  we  will  address  ourselves  to  the  matter  of 
the  various  individual  accused,  one  after  another, 
in  attempting  to  relate  our  theory  and  the  evidence 
and  pointing  out  where  they  fit  into  these  various 
conspiracies  because  we  believe  that  will  be  more 
helpful  than  anything  else  to  the  Court. 

MR .  JUSTICE  ROLING:  Has  the  defense 
realized  the  croblem  of  meeting  those  general  phases, 
following  an  individual  order  that  is  alphabetical 
and  starting  with  3ome  accused  who  is  only  slightly 
involved  in  the  general  issues,  and  having  to  meet 
on  some  big  problem  that  could  be  better  argued  apart 
from  the  individual  phases,  or  especially  connected 

t 

with  one  who  is  involved?  Has  that  already  been 
discussed  between  you? 

MR.  BRANNON;  Judge,  it  has  been  and  the 
stumbling  block  to  handling  it  in  phases  like  that 
is  that  individual  counsel  do  not  want  to  relinquish 
their  right  to  argue  those  facts.  I  might  add  that 
in  our  general  arguments  there  will  be  some  discussion 
of  those  points.  It  will  not  be  confined  entirely  to 
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the  law  but  there  will  be  a  touching  on  some  of 
t.!  ose  anticipated  points  of  the  prosecution. 

MR.  KEENAN:  That  is,  you  haven't  been  able 
to  work  out  a  plan,  Mr.  Brannon,  of  having  one  or 
two  men  discuss  the  law  and  one  or  two  discuss 
whcthor  or  not  a  conspiracy  as  such  has  been  proved, 
end  then  perhaps  another  subject  or  two,  and  then 
to  confine  the  rest  of  the  argument  to  the  parts 
the  individual  accused  are  supposed  to  have  taken, 
in  negation  of  any  claim  -ith  reference  to  them. 

MR.  UR HESS :  I  think  Judge  Roling  was 
speaking  of  general  phases  on  the  facts,  were  you  not? 

MR.  JUSTICE  ROLIHG :  Yes. 

MR.  FURNESS:  I  don't  think  we  can  work  out 
a  general  agreement  on  the  part  of  every  accused  to 
make  a  eeneral  defense  on  each  phase  because  they  do 
not  agree. 

MR.  JUSTICE  ROLING:  I  was  especially 
thinking  of,  "’7as  the  war  undeclared?"  That  has  been 
an  icsue.  That  is  something  that  is  Generally  affect¬ 
ing  all  the  individuals  who  were  involved  in  it  and 
it  is  an  issue  that  is  more  or  less  unconnected  v/ith 
one  individual  phase  '  <"  was  it  or  was  it  not 
undeclared?  was  it  in  time  or  wasn't  it?  —  all  the 
things  that  have  been  brought  up  by  the  prosecution. 


MR.  ^URNESS:  V/h9t.  I  had  in  mind  was  that 
ono  accused  night  say  he  advised  against  war;  another 
accused  night  Justify  war  and  try  to  say  it  was  all 
rip-ht.  In  that  case  they  both  can't  agree. 

HR.  KEENAN:  Justice  Roling,  was  that  question 
you  asked  relating  mostly  to  a  matter  of  law? 

MR.  JUSTICE  R0LIM3:  No,  just  to  the  facts 
because  the  lav;  can  be  discussed  in  general. 

??R.  KEENAN:  The  facts  as  to  whether  it  was 
undeclared  war? 

MR.  JUSTICE  ROLING:  The  facts  if  the 
declaration  was— 

MR.  JUSTICE  McDOUGALL:  Interpretation  of 
the  notes. 

MR.  JUSTICE  ROLING:  --If  it  ^as  in  time; 
if  it  was  just  negligence  on  the  part  of  the  Japanese 
Government  that  it  was  too  late, or  that  it  was  on 
purpose. 

MR.  KEENAN:  We  intend  to  discuss  that  fully. 

MR.  JUSTICE  McDOUGALL:  I  suppose  some  of  the 
accused  will  discuss  that  same  question,  those  who  are 
directly  concerned  with  that  phase. 

MR.  BRANNON:  We  are  going  to  discuss  generally 
as  many  matters  as  we  can,  which  all  agree  upon  general¬ 
ly;  but  if  there  is  a  divergence  of  opinion  it  will 
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have  to  be  related  to  the  individual  arguments. 

flR.  BROOKS:  There  is  still  a  further 
solution  to  that  in  some  instances.  Some  of  the 
accused,  although  it  will  not  be  a  general  statement 
as  the  first  one  will  be,  but  there  may  be  four  or 
five  men  who  will  get  together  on  certain  matters 
on  which  they  are  closely  concerned.  We  will  not 
have  repetition  though. 

MR.  KEENAN:  I  think  it  might  be  helpful  too 
to  state  that  we  intend  to  group  these  accused  in 
our  arguments  into  classes,  and  I  think  it  would  be 
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helpful  to  get  that  information  to  you. 

HR.  BRANNON:  We  would  appreciate  it. 

MR.  JUSTICE  McDOUGALL:  How  long  do  you 
expect  to  take,  Mr.  Keenan?  The  prosecution— twelve 
days,  ten  to  fifteen  days  or  what? 

MR.  KEENAN:  I  will  not  take  more  than  twelve 
days  under  any  circumstances.  I  hope  it  will  be  more 
like  ten. 

MR.  JUSTICE  McDOUGALL:  With  the  elimination 
of  the  references,  perhaps  it  might  even  be  less.  A 
good  deal  of  time  is  taken  up  in  reading  exhibit 
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numbers,  page  references,  and  so  on.  If  those  can  be 
put  in  either  by  way  of  footnotes  or  in  separate  para¬ 
graphs  so  that  the  reading  will  be  facilitated,  it 
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might  save  some' time. 

MR.  KEENAN:  I  don't  know  that  I  clearly 
understood  the  matter  as  to  briefs,  whether  the 
suggestion  of  General  Cramer  really  amounted  to 
doing  away  with  briefs. 

MR.  JUSTICE  McDOUGALL :  Your  speech  v/ill  be 
^  a  brief;  that  is  what  it  v/ill  be. 

MR*  JUSTICE  HOLING:  The  whole  brief  will 
be  taken,  with  all  footnotes  and  with  all  the  refer¬ 
ences  to  exhibit  numbers. 

?!R.  JUSTICE  McDOUGALL:  It  may  not  be 
necessary  to  have  the  reporters  take  it  down  because 
you  can  multigraph  it  and  it  can  be  put  in  the  record. 

MR.  KEENAN:  That  is  a  very  helpful  suggestion, 
^  that  we  could  out  it  in  the  record,  the  document,  as 

Is,  and  just  have  the  reading  in  the  court  confined  to 
that  part  as  suggested,  leaving  out  the  footnotes. 

MR.  JUSTICE  McDOUGALL:  And  the  reporters 

need  not  copy  it  down  because  you  can  mimeograph  or 

/ 

multigraph  it  as  many  times  as  necessary  and  we  can 

f 

order  it  to  form  part  of  the  record  in  that  form.  The 
whole  thing  ’"ill  go  in  but  the  footnotes  will  be  merely 
disregarded  in  the  reading.  They  are  not  read  but  they 
are  there  and  form  part  of  the  document.  It  is  a  brief 
well  documented,  we  hope--a  well  documented  brief--the 
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rending  of  which  will  consist  only  in  rending  the 
substance  and  not  the  references. 

MR.  KEENAN:  I  think  that  is  a  very  helpful 

suggestion. 

MR.  LOGAN:  I  know  in  my  motion  to  dismiss 
at  the  end  of  the  prosecution's  case  I  had  footnotes 
but  they  didn't  put  them  in  the  record. 

MR.  JUSTICE  Me DOUG ALL:  It  is  only  my 
suggestion  but  I  don't  know  of  any  reason  why  the 
reporters  should  take  a  word  down  because  they  can  be 
ordered  to  bo  put  in  as  the  official  record  and  every¬ 
thing  will  be  there,  the  footnotes,  references  and 
appendices,  if  any. 

MR.  iJURNESS:  Will  there  be  any  interruptions? 

MR.  JUSTICE  McDOUGALL:  Any  interruption  of 

v/hat? 

MR.  OJRNESS:  Of  arguments. 

MR.  JUSTICE  McDOUGALL:  I  think  not. 

J!R.  LOGAN:  May  I  make  this  suggestion  that 
there  may  be  several  questions--I  don't  say  there  are 
but  if  there  arc  any  questions --about  this  document 
you  read  at  the  beginning;  that  after  we  have  a  copy 
or  this  record  of  today's  proceedings  defense  can  go 
over  it  and  prosecution  can  go  over  it  and  we  may  have 
several  more  suggestions  to  make.  Could  we  take  them 
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up  at  a  later  meeting? 

ACTING  PRESIDENT :  Ir  you  have  anything  to 
suggest  we  will  be  glad  to  meet  with  you. 

HR.  JUSTICE  McDOUOALL:  This  is  just  in 
rough  form;  this  isn't  final. 

i!R,  KEENAN:  The  Court  expects  us  to  go 
forward  1  "mediately  v/ith  Mir  summation  after  the 
taking  o~  cestir,or.y  closes? 

AC1INJ  ItfElTDENT;  Yes. 

Has  anybody  else  anything  to  say? 

All  right,  we  will  got  this  transcript  as 
soon  as  we  can. 

('"hereupon,  at  1500,  the  proceedings 


were  concluded.) 


